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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                             GR:  541/14 

                                U/S 279/338/427of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Madhab Ghatowar………………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Bornali Chetia, Ld.APP 

                   For Defence…….Smti Manju Aggarwala, Ld. Advocate 

Evidence Recorded on : 10.6.15, 24.6.15, 14.7.15, 05.8.15, 26.8.15, 

16.9.15. 

Argument heard on: 14.12.15 

Judgment delivered on: 23.12.15 

 

                                                    J U D G M E N T 

1. The prosecution’s case is that on 03.8.14, at about 2:30 PM, the 

driver of the Magic vehicle, AS 12E T942, owned by the informant, 

Smti Mala Das, was driving the vehicle from Gohpur towards the 

direction of Biswanath Chariali, on NH-52. At that time, the accused, 

Sri Madhab Ghatowar, was driving a stone carrying truck, from the 

opposite side, in a rash and negligent manner, in  very high speed. 
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In that state of driving, the truck had dashed against the Magic 

vehicle near Brahmajaan Tinali, head on. As a result of that, the 

driver of the Magic vehicle sustained grave injury and other 

passengers of the vehicle were also injured. Hence, the case. 

2.  The informant had lodged the FIR on 03.08.14, at Gahigaon police 

outpost. The police had registered Gohpur  P.S Case No. 139/14 u/s 

279/338/427 of IPC. After investigation, the police had submitted 

charge sheet u/s 279/338/427 of IPC.  

3. On appearance before Court, the particulars of offences u/s 

279/338/427 of IPC were explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

4. The prosecution had examined 8 witnesses, including the M.O. and 

I.O. Thereafter, prosecution has closed its evidence. The accused 

was examined u/s 313 CrPC. The defense side did not adduce any 

evidence. Heard arguments. 

 

 POINTS FOR DETREMINATION: 

a) Whether the accused had driven the truck, on the NH-52, in such a 

rash or negligent manner, as to endanger human life or to be likely 

to cause hurt injury to any other person, as alleged? 

b) Whether the accused had caused grievous injury to the driver of the 

Magic vehicle and other passengers, by dashing against  him, while 

driving the vehicle, in a rash or negligent manner , as alleged? 

c) Whether the accused had committed mischief by causing damage to 

the Magic vehicle of the informant, to the extent of Rs.50/- or more? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Smti Mala Das, in her examination in chief has stated that she 

is the informant. She does not recognize the accused. She stated 

that on 3.8.14, when she was in Sivasagar, she received the 
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information regarding the accident of her Magic vehicle over phone 

by someone. As heard by her, a truck coming from the opposite side 

had dashed against the Magic vehicle, near Brahmajan Tinali. The 

driver of the Magic vehicle had to sustain stitches, and other 

passengers were injured. The fault was with the truck. Ext 1 is the 

FIR and Ext 1(1) is her signature. 

6. In her cross examination she has stated that she has not seen the 

fault of the truck driver. She does not know who had driven the 

truck.  

7. PW2, Sri Dulu Das, in his examination in chief has stated that he 

recognizes the informant , but not the accused. He stated that a 

truck was coming from the side of Biswanath Chariali. He stated that  

after taking passengers in a Magic vehicle, they were moving from 

the side of Gohpur, towards Biswanath Chariali. He was working as a 

handyman in the Magic Vehicle. The said truck, coming from the 

opposite direction had dashed against the Magic vehicle. The 

incident had taken place on the NH-52, after crossing Brhamajan 

Tinalai. The road was at an elevated position. As a result of the 

incident, he and the driver of the Magic, Raju, were injured. He 

stated that perhaps the truck driver was drunk, as the truck had 

suddenly dashed against them. He stated that they were on the left 

side of the road, but the truck came to their side and hit their 

vehicle. The truck was loaded with boulders/stones. The truck driver 

had fled from the scene after knocking them down.  

8. In his cross examination, he has stated that neither he nor the 

driver(of the Magic vehicle) had seen the truck coming. He stated 

that they were going on the middle of the road. He had told the 

driver of the Magic, to move towards the side of the road and to 

stop it. But the driver did not move to the side.  

9. He also stated that at the time of the collision, there were no other 

people except the people inside the vehicle. He became unconscious 
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due to the collision. He regained his senses in the hospital, after half 

an hour. He stated that police had inquired him in the hospital. The 

driver of the Magic, Raju, had driven the vehicle at speed. The 

accident had occurred due to the fault of Raju. 

10. PW3, Sri Babul Das, in his examination in chief has stated that he 

does not recognize the accused and the informant. He stated that on 

the day of occurrence, he was standing in Brahmajan center. At that 

time, a truck was coming from the side of Biswanath Charial towards 

Gohpur, on NH-52. At the same time, a Magic vehicle was going 

from Gohpur side towards Biswanath Chariali. Then he had heard a 

loud sound. People came rushing in knowing about vehicle accident. 

The truck and Magic vehicle collided with each other head on. As a 

result of that, the truck, had fallen into a trench, on the left side of 

the road, if one comes from the side of Biswanath Chariali. The 

driver of the Magic vehicle was injured and he along with other 

injured were taken to the Gohpur Hospital. The Magic vehicle was 

totally damaged. He stated that police had questioned him in the 

hospital. He stated that he did not see how the truck was being 

driven. He came running after hearing the sound. 

11. In his cross examination, he has stated that he had not seen the 

collision. He stated that he was on the north side of the road and the 

accident had occurred on the southern side of the road. The 

accident had occurred in the middle of the road. After the accident, 

the truck went towards the Southern side. He stated that he had not 

seen how the two vehicles have been driven. He does not know, 

whether there were any other people in the truck, other than the 

driver. There were 10/12 people in the Magic vehicle. He does not 

now, whether there were people near the Magic or not. He stated 

that he has not seen the driver of the truck.  

12. PW4, Sri Tarun Das, in his examination in chief has stated that he 

recognizes the informant, but not the accused. He stated that on the 
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day of occurrence, he was going from the Gohpur market towards 

Brahmajan Dani Gaon, on NH-52. He stated that when he was about 

5 feet away from the speed breaker, at Brahmajan, a Tata Mobile 

vehicle was coming from the opposite direction. He stated that he 

was driving the Magic vehicle. He stated that a truck which was 

coming from the opposite side, which tried to pass through his 

vehicle and the Tata Mobile vehicle, by overtaking the latter. He 

stated that he was on his side. He stated that the truck could not 

pass through, and dashed against his vehicle. He stated that after 

hitting his vehicle (Magic), the truck fell into a trench. The 

passengers of his vehicle were injured. He stated that the driver of 

the truck was during the truck at very high speed. He stated that he 

was taken to the hospital.  

13. In his cross examination, he has stated that the incident had taken 

place at about 2:30PM. He became senseless after he was being hit. 

He regained his senses in the medical. He was inquired upon in the 

Medical. He stated that the truck tried to pass through, about 5 feet 

away from his vehicle. He again stated that the when the Tata 

Mobile vehicle had reached the speed breaker, the truck had tried to 

pass through in between, by overtaking the Tata Mobile vehicle. He 

stated that the truck had hit on the right side of the Magic vehicle. 

After the collision, his vehicle had moved forward slowly, for about 5 

feet on its own motion. As a result of the collision, a corner of his 

vehicle in his side. He stated that as there was speed breaker, the 

truck driver had slowed down the truck a bit. He stated that his 

vehicle( Magic) was on the left side of the road. He stated that he 

had sustained injury on his leg and hand. Nearby people came after 

the incident. He stated that one village person had taken him to the 

Medical, in tempo, along with other injured persons. He stated that 

he was kept in the hospital for 3 hours.  

14. He stated that he was coming at a slow speed, at about 30KMPH. 
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15. He also stated that he had slowed down his vehicle before reaching 

the speed breaker. The collision too place, just before reaching the 

speed breaker. He stated that the truck had hit his vehicle after 

crossing the speed breaker.  

16. PW5, Sri Subrata Phukan, in his examination in chief has stated that 

he does not know the accused and the informant. He stated that it 

was Sunday. He was sitting at the Brahmajan Tinali at about 

2:30PM. He stated that a truck was coming carrying stones. Another 

vehicle, carrying people ( bholbam) was moving ahead of that truck 

in the same direction. The truck had crossed the first speed breaker 

in Brahmajan, in a hurry, making a loud sound “dham”. At that time, 

a Tata Magic vehicle was coming from the opposite direction, from 

the side of Gohpur. When that Tata Magic vehicle was about to cross 

the first speed breaker, if one comes from the side of Gohpur, the 

truck, coming from the opposite direction, moved to its wrong side 

of the road, and dashed against the Magic vehicle. He stated that 

there are two speed breakers on the road, in Brahmajan.  

17. He also stated that the truck driver, jumped out of the running truck 

and fled from that place. The truck, on its own motion, fell into a 

trench. As a result of the accident, the driver portion of the Magic 

vehicle was damaged. The driver was pulled out of the vehicle. The 

other passengers were also injured.  

18. He stated that when the truck came from the side of Biswanath 

Chariali, it did not obey the first speed breaker. The truck was being 

driven at a very high speed. The Magic vehicle had slowly moved on 

the second speed breaker.  

19. In his cross examination, he has stated that the incident had 

occurred on the first speed breaker, if one proceeds from Gohpur 

before reaching the Brahmajan Tinali. He stated that the distance 

between the place in which he was sitting and the place of 

occurrence was about 150/200 meters. He stated that he is a tempo 
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driver, and was sitting at the Brahmajan Tinali, after parking his 

tempo at the Brahmajan Tinali. He had seen the truck. The  bholbam 

people were shouting. Seeing them, the labours and the conductor 

of the truck were also shouting. He stated that he saw the truck for 

the first time when it made a large sound “dham”.The collision took 

place just when the Magic vehicle was about to cross the speed 

breaker. The accident had taken place, just before the Magic vehicle 

had reached the speed breaker. He stated that second gear was not 

applied. He stated that after the collision, the bholbam vehicle had 

moved a distance of about 50 meters. The truck had directly hit the 

Magic vehicle. The truck did not overtake the Bholbam vehicle at 

that time.  

20. He also stated that the truck was being driven at a very high speed. 

He saw the truck, when a ”dham” noise arose at the first speed 

breaker. He knows the driver of the Magic vehicle and both are 

drivers. The leg of the driver was trapped, and he was pulled out. 

The driver was not unconscious. 

21. PW6, Sri Sukhdev Das, in his examination in chief has stated that he 

does not know the informant and the accused. He stated that he 

was inside the Tata Magic vehicle. He was coming from Gohpur. 

When the said vehicle was about to reach the speed breaker of 

Brahmajan Tinali, a truck coming from the opposite direction, 

carrying boulders, had dashed against their Magic vehicle, after 

overtaking a Tata mobile vehicle. He stated that he was injured , 

and it took 6 months for him to recover fully. He stated that the 

truck was being driven at a very high speed. The driver of the truck 

did not apply brakes on the speed breaker. He stated that he was 

brought to the Medical on a tempo.  

22. In his cross examination, he has stated that he was sitting on the 

back seat of the Magic vehicle. The Tata Mobile vehicle had crossed 

the speed breaker. At that time, the truck had dashed against the 
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Magic vehicle. He stated that he saw the approaching truck, but did 

not see the driver. The truck did not slow down. He stated that he 

received injury on his chest. He stated that at the time of the 

accident, the Magic vehicle did not cross the speed breaker, but it 

was just about to cross it. When the two front wheels of the truck 

had crossed the speed breaker, then the collision took place. He was 

taken to the hospital along with the driver of the Magic vehicle and 

they were released together.  

23. He stated that when the truck had tried to overtake the Tata Mobile 

vehicle which was ahead of the truck, over the speed breaker itself, 

the truck had dashed against the Magic vehicle. The truck had tried 

to overtake the Tata mobile vehicle, at the time when the front 

wheels of the Tata mobile vehicle had crossed the speed breaker.  

24. PW7, Dr. Aboni Bhusan Roy, in his examination in chief has stated 

that on 3.8.14, he had examined Smti Bharati Das, Sri Sukhdev Das, 

Sri Debo Munda, Smti Rita Munda, Sri Loknath Das and Sri Simon 

Orang, at about 4:30PM, 4:50PM, 4:55PM, 5PM and 5:15PM 

respectively. All the injuries were of road traffic accident. They were 

escorted by Sri Lok Nath Das. He stated that he had found following 

injuries: for Smti Bharati Das- multiple abrasion over right forearm 

and 1cm lacerated wound. The nature of injury was simple. For 

Sukdev Das- tenderness over right foot. The injury was simple. For 

Debo Munda- 1 cm lacerated wound over forehead. Simple injury. 

For Rita Munda- tenderness and swelling on right wrist. Simple 

injury. For Lok Nath Das- abrasion over forehead. Simple injury. For 

Simon Orang- no external injury, and no external injury in case of 

Dulu Das. He stated that Ext 2 to 8 are medical reports respectively. 

Ext 2(1) to (8) are my signatures. 

25. In his cross examination, he has stated that the patients were able 

to walk and they were conscious. Those who had not suffered 

external injury, they no internal injury. X-ray was not done. The 
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patients were immediately after their treatment. The age of injury is 

not mentioned in his report. No reference was made for further 

treatment. 

26. PW8, Sri Lakhi Kalita. S.I. in his examination in chief has stated that 

on 3.8.14, when he was working as I/C of Ghahigaon OP, he 

received the information about the accident near Brahmajan center. 

GD entry no.50 dtd 3.8.14 was registered. He reached the place of 

occurrence. He had sent the injured persons to hospital. The driver 

of the Magic vehicle was grievously injured and other people had 

received injuries. About 7 people were injured. The driver of the 

truck had fled and the truck had fallen into a trench. The two 

vehicles were taken to the police station. The sketch map was 

drawn. The witnesses were questioned. On the next day, the driver 

of the truck, Madhab Ghatowar had come to the police station, 

himself. He was arrested, and was released on bail. The vehicles 

were given in zimma, after collecting MVI reports. Ext 2is the sketch 

map and Ext 2(1) is his signature. Ext 3 is the seizure list and Ext 

3(1) is his signature. Ext 4 is the seizure list for Tata Magic vehicle 

and Ext 4(1) is his signature. Ext 5 is the charge sheet and Ext 5(1) 

is his signature. The FIR was lodged on 3.8.14 in the evening. 

Gohpur P.S Case no. 139/14 u/s 279/338/427 of IPC was registered. 

He sttaed that he ahd taken the duty to conduct investigation.  

27. In his cross examination, the incident had taken place at 2:30 PM. 

He stated that the FIR was lodged by Smti Mala Das at 6:45PM. He 

had gone to the P.O. as soon as he had received the phone call. The 

Magic driver was sent to medical in a different vehicle. The rest of 

the injured people were taken by him to the hospital. The injured 

were admitted in Gohpur Civil hospital. He stated that he had 

inquired the injured and other people. He had recorded the 

statements as told by the witnesses. 
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Appreciation of evidence: 

28. On perusal of the prosecution’s evidence on record, it becomes clear 

that PW4, PW5 and PW6 are the eye-witnesses to the incident. PW4, 

Sri Tarun Das, who was the driver of the Magic Vehicle, at the 

relevant point of time, clearly stated that the truck, which was 

coming from the opposite side, tried to cross through the Magic 

vehicle and a Tata Mobile vehicle, which was ahead of the truck, by 

over-taking the Tata mobile vehicle. But as the truck driver could not 

pass through the two vehicles, it dashed against the Magic vehicle, 

which was in its side of the road. 

29. The testimony of PW4, has been corroborated by PW6, Sri Sukhdev 

Das, who was a passenger of the Magic vehicle. He stated that the 

truck had collided with their Magic vehicle by over- taking the Tata 

Mobile vehicle. PW5, Sri Subrata Phukan, has also stated that a 

vehicle was plying ahead of the truck, and the truck went towards 

the wrong side of the road and had dashed against the Magic 

vehicle. PW5 had stated that the truck had not overtaken the Tata 

mobile vehicle when the collision took place. This is not a material 

inconsistency vis- a vis the statements of PW4 and PW6. The reason 

is that PW4 and PW6 had seen the incident from close quarters. On 

the other hand, PW5 had seen the incident at a distance of about 

150-200 meters from the place of occurrence. Hence, description of 

the incident given by PW4 and PW6 cannot be same as that of PW5, 

in all its particulars. They had seen the incident from different 

positions.  Some minor discrepancies are inevitable and , rather, lend 

credibility to their testimonies. Same kind of testimonies by 

witnesses, at times, may indicate prior tutoring.  

30. Furthermore, all the eye-witnesses i.e PW4, PW5 and PW6 have 

asserted that the truck was being driven at a very high speed. 

Likewise, all of them have stated that there was a speed breaker on 

the road. They have stated that when the Tata Magic vehicle was 
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about to cross the speed breaker, near Brahmajan center, the truck, 

which was coming from the opposite direction, tried to overtake the 

Tata mobile vehicle, which was about to cross the speed breaker.   

31. I find nothing in the cross examination of PW4, PW5 and PW6 to 

disbelieve their testimonies. No contradiction or any material 

inconsistencies in their testimonies could be brought out by the 

defense. Hence, I find their testimonies reliable and trustworthy. At 

this stage, it will be relevant to discuss the testimony of PW2, Dulu 

Das, who was the handyman of the Magic vehicle. On a careful 

analysis of his testimony, I find his testimony unsafe to be relied 

upon, either to prove or create doubt,  in the prosecution’s story. 

This is because, in his examination in chief, he has stated that the 

Magic vehicle was in the left side of the road and the truck suddenly 

came in their front, causing the accident. He also stated that the 

truck driver might have been drunk. But in his cross examination, he 

had completely taken the opposite stand, by saying that the Magic 

was in the middle of the road and the fault was with the driver of 

the Magic vehicle. Hence, I find the witness, totally unreliable. 

32. Considering, the fact that the truck driver was driving the truck at a 

very high speed, when it had already crossed one speed breaker, in 

a hurry, causing a loud noise, and was approaching another speed 

breaker, in a center place, i.e Brahmajan center, without observing 

due care and caution, I find that the truck driver was negligent in its 

driving. A reasonable driver would have reduced the speed of his 

vehicle, when there is a speed breaker and another vehicle ahead. 

Failing to do so, especially, in a busy market area, proves gross 

negligence on the part of the driver.  

33. Another aspect is that, the driver of the truck, being situated at the 

driver’s seat, which lies at a high position, than the Tata mobile van, 

was in a proper position to see the approaching Mobile vehicle from 

the opposite side. In other words, he could see the Magic vehicle. 



12 
 

But in spite of that, the truck driver took the risk of dangerously and 

indifferently, trying to pass through the two other vehicles, at a high 

speed, that too over a speed breaker. That was gross rashness on 

the part of the truck driver. 

34. In Empress of India v. Idu Beg 1881 (3) All 776, Straight J., 

explained the meaning of criminal rashness and criminal negligence 

in the following words: “criminal rashness is hazarding a dangerous 

or wanton act with the knowledge that it is so, and that it may cause 

injury but without intention to cause injury, or knowledge that it will 

probably be caused. The criminality lies in running the risk of doing 

such an act with recklessness or indifference as to the 

consequences. Criminal negligence is the gross and culpable neglect 

or failure to exercise that reasonable and proper care and precaution 

to guard against injury either to the public generally or to an 

individual in particular, which, having regard to all the circumstances 

out of which the charge has arisen, it was the imperative duty of the 

accused person to have adopted.” 

35. Thus it is proved, beyond reasonable doubt that the truck driver was 

grossly negligent as well as rash, which driving the truck, when the 

accident had occurred. 

36. In the evidence of the M.O. he has stated that he had examined the 

patients, involved in road traffic accident, on 03.8.14, i.e on the day 

of the incident, and found various kinds of simple injuries on their 

bodies. 

37. Hence, in the light of the above evidences, it is proved that as a 

result of the rash and negligent driving of the truck driver, the 

accident took place, which was the proximate cause for injuries 

sustained by the passengers and driver of the Magic vehicle.   

38. Lastly the I.O, in his evidence has stated that the accused, Sri 

Madhab Ghatowar, was the driver of the truck, and who came on 
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the next day to the police station, before his arrest. This fact was 

not disputed by the defense. In fact, the defense had never 

suggested that the accused was not the driver of the truck. Further, 

in his examination u/s 313 Cr PC, the accused did not deny that he 

was driving the truck.  

Conclusion: 

POINT 1 AND 2: 

39. On the basis of the above appreciation of evidence on record, it is 

proved that the accused, Sri Madhab Ghatowar, had driven the 

truck, on NH-52, at the relevant point of time, in a rash as well as 

negligent manner. Further, the manner in which the accused tried to 

pass through two vehicles, by overtaking one of the vehicles, at a 

high speed, when there was a speed breaker on the road,  life of 

people plying on the road was, thereby, endangered , with the 

likelihood of causation of hurt or injury to them. Hence, the offence 

u/s 279 of IPC is proved, beyond reasonable doubt. 

40. In addition to that, the fact that many people who were travelling in 

the Magic vehicle had sustained injuries of simple in nature, as the 

proximate cause of the rash and negligent driving by the accused, 

the offence u/s 337 of IPC is proved. The charge u/s 338 of IPC is 

not proved, in the absence of any medical evidence of any grievous 

injury. The medical examination report of the driver  of the Magic 

vehicle, Sri Tarun Das, is not available in the case record. The 

prosecution has failed to produce any such report. Hence, in the 

absence of any medical report, it is not established that the injury, if 

any, sustained by Sri Tarun Das, was grievous in nature. Hence, the 

minor offence u/s 337 IPC, to that of the offence u/s 338 IPC, is 

proved.  

POINT NO.3: 

41. In order to establish the offence u/s 427 of IPC, it is to be proved , 

among other ingredients, that the accused had committed mischief. 
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But, from the facts and circumstances of this case, the intention of 

the accused to cause damage or knowledge that damage to the 

Magic vehicle would likely to happen, was absent. This is because; 

the accident was the result of negligence or indifference of the 

accused towards the outcome of his driving. It is not proved that he 

had the intention to cause damage or knowledge that damage would 

likely to occur.  Hence, the offence u/s 427 of IPC is not proved. 

42. Considering the nature of the offences, the mature age of the 

accused, and the circumstances, in which it was committed, I am 

not inclined to extend the benefit of Probation of Offenders Act to 

the accused. A large number of death and injury cases, in India, are 

caused by road accidents. 

43. Heard the accused on the point of sentence.  

44.  After hearing the accused on the point of sentence, where he has 

stated that he has a family to feed, and considering the fact that the 

nature of the offences is not grave, where the injuries suffered by 

the victims of the accident are simple in nature, I am of the view, 

that imposition of fine only will serve the ends of justice. Hence, I 

sentence the accused, Sri Madhab Ghatowar, to pay a fine of Rs. 

1000/- ( One thousand only)  u/s 279 of IPC  and a fine of Rs.500/-

(Five Hundred) u/s 337 of IPC, i/d R.I. for 30 days.  

45. The judgment is pronounced in the open court on this 23rd of 

December, 2015.  The judgment is prepared under my hand and 

seal of this Court  

46.  The case is, accordingly, disposed of. 

 

                                                         (K.K. Sharma) 

                                                       S.D.J.M(M), Gohpur. 
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LIST OF DOCUMENTS EXHIBITED BY THE PROSECUTION: 

 

1. FIR 

2. MEDICAL REPORT 

3. SKETCH MAP 

4. TWO SEIZURE LISTS 

5. CHARGE SHEET. 

 

 

                                                                      S.D.J.M(M), GOHPUR.                  

 


